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Executive Summary

One of the key weaknesses in controls on
the international arms trade is the absence or
penury of national regulations on arms broker-
ing activities. At present, only about 16 coun-
tries in the world are known to control the ac-
tivities of those negotiating, arranging or oth-
erwise facilitating arms transfers between buy-
ers and sellers. Moreover, unscrupulous brokers
have demonstrated their ability to circumvent
existing controls by exploiting differences in
national approaches, or by simply conducting
their activities from another country with lax or
no controls at all. This weak link in arms con-
trol allows unscrupulous brokers to engage with
impunity in undesirable or illicit activities such
as arranging arms transfers to embargoed gov-
ernments or non-state actors.

An important regional initiative to counter
this phenomenon is the recently adopted EU
Common Position on the Control of Arms Bro-
kering. Under this instrument, EU member
states have committed themselves to establish-
ing a clear legal framework for brokering ac-
tivities taking place within their territory. This
means that over the coming months and years
states member to the EU will join those seven
EU countries (Austria, Belgium, Finland,
France, Germany, The Netherlands, and Swe-
den), which already have brokering controls in
place. By creating common standards, the EU
Common Position thus represents a significant
step forward. However, there remain concerns
that these standards still fall short of what is re-
quired to effectively combat undesirable or il-
licit brokering activities.

The first part of this report identifies key is-
sues in this respect and suggests concrete meas-
ures governments should consider when decid-
ing on what controls they deem appropriate.
Recommendations pertain to the establishment
of controls on brokering-related activities such
as arranging shipping or financial services and
of controls on activities by brokers of EU na-
tionality or residency when operating from
abroad. Recommendations further address
measures within the context of screening appli-
cants for brokering licenses, of licensing bro-
kering activities, of monitoring brokers’ activi-
ties, and promoting further regional and interna-
tional efforts to combat undesirable arms bro-
kering. The second part of this report presents
an overview of already existing or planned bro-
kering controls in certain EU member states.

The appendix to the report contains the EU
Common Position on Arms Brokering.

The report concludes that despite the pro-
gress presented by the EU Common Position,
there are still shortcomings regarding the con-
trols that would seem necessary for effectively
combating unscrupulous brokers and their ac-
tivities. Rather, what has emerged is an agree-
ment on basic controls that governments may
supplement and reinforce as they consider nec-
essary. Where appropriate, governments of EU
member states should therefore individually be
encouraged to ensure that their national ap-
proach fully addresses arms brokering. This
would also facilitate possible future efforts on
the level of the EU to further strengthen com-
mon commitments. In turn, such further efforts
to counter undesirable brokering will be re-
quired to strengthen member states’ abilities to
combat and prevent illicit arms transfers.
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Résumé

L'absence de réglements nationaux sur les
activités de courtage est une des principales fai-
blesses du contrdle sur le commerce internatio-
nal des armes. En ce moment, seuls 16 pays
dans le monde contrdlent les activités consistant
a négocier, arranger ou faciliter les transferts
d’armes entre acheteurs et vendeurs. De plus,
des courtiers sans scrupules ont démontré leur
capacité a contourner les contrdles existants en
exploitant des différences dans les approches
nationales, ou en menant leurs activités a partir
d'un pays dont les controles sont faibles ou
inexistants. Ces maillons faibles dans le con-
trole des armements permettent aux courtiers de
s’engager avec impunité dans des activités in-
désirables ou illicites comme par exemple des
transferts d’armes vers des gouvernements ou
d’autres acteurs sous embargo.

La position commune récemment adoptée
par I’UE sur le contrdle du courtage d’armes est
une initiative régionale importante pour contre-
carrer ce phénoméne. Grace a cet instrument,
les Etats membres de I’UE se sont engagés a
établir un cadre légal clair régissant les activités
de courtage se déroulant sur leur territoire. Ceci
signifie que dans les mois et les années a venir,
d’autres membres rejoindront les sept pays de
I’UE (I’Autriche, la Belgique, la Finlande, la
France, I'Allemagne, les Pays-Bas, et la Suéde),
qui contrdlent déja le courtage. En créant des
normes applicables a tous, la position commune
de ’UE représente une amélioration significa-
tive. Cependant, il n’est pas certain que ces
normes soient suffisantes pour combattre effi-
cacement les activités de courtage indésirables
ou illicites.

La premiére partie de ce rapport identifie les
principales questions et suggére aux gouverne-
ments les mesures a considérer lors de
I’établissement des contrdles. Les recommanda-
tions se rapportent a 1'établissement de contrd-
les sur les activités de courtage telles que 1'ex-
pédition ou les services financiers ainsi que sur
les activités des courtiers de nationalité euro-
péenne ou les résidents européens opérant a
I'étranger. Les recommandations proposent des
mesures de sélection pour 1’attribution de licen-
ces de courtage, un monitoring des activités de
courtage, et une promotion des efforts régio-
naux et internationaux pour combattre le cour-
tage indésirable. La deuxiéme partie de ce rap-
port présente un apercu général des contrdles de
courtage déja existants ou planifiés dans cer-

tains Etats de ’'UE. L appendice du rapport re-
prend la position commune de I’'UE sur le cour-
tage.

Le rapport conclut que, malgré le progrés
représenté par la position commune de I’UE, il
y a encore des lacunes concernant les controles
qui sembleraient nécessaires pour combattre ef-
ficacement des courtiers sans scrupules et leurs
activités. En fait, il s’agit d’un accord sur les
controles élémentaires que les gouvernements
peuvent compléter et renforcer s’ils le jugent
nécessaire. Les gouvernements d'Etats membres
de 'UE devraient chacun étre encouragés a
s'assurer que leur approche nationale délimite
efficacement les activités de courtage. Ceci fa-
ciliterait aussi les efforts futurs de I’'UE pour
renforcer les engagements communs. Ces ef-
forts pour endiguer le courtage indésirable sont
a leur tour indispensables pour renforcer les ca-
pacités de lutte et de prévention en matiere de
transferts illicites d’armements.
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Introduction

Arms brokers are those who mediate weap-
ons transfers by bringing together buyers and
sellers or who otherwise facilitate such trans-
fers. They do not necessarily acquire weapons,
nor need transfers they arrange pass through the
country from which they operate. Dealers who
buy or already are in possession of weapons in
foreign countries may likewise arrange for their
transfer to another foreign country. As weapons
in these cases are not exported from the country
in which the broker conducts his or her activi-
ties, arms export controls of these countries
usually do not apply. Further, insofar as regula-
tions on arms brokering exist, these vary widely
and often leave loopholes that allow unscrupu-
lous dealers and brokers to conduct their activi-
ties without the risk of penal sanctions. A clear
example is that of Leonid Minin, an Israeli citi-
zen who partly operated from Italian territory to
organise arms transfers in violation of UN em-
bargoes to Liberia and the Revolutionary
United Front in Sierra Leone. Arrested in Italy
in August 2000 and charged with illegal arms
trafficking, the Italian Supreme Court argued
that it could not prosecute Minin because the
trafficked weapons did not touch Italian soil.'

In recognition of the problems posed by un-
regulated arms brokering, EU member states, in
June 2003, adopted a Common Position on
Arms Brokering® that builds on the guidelines
agreed under the Swedish EU presidency in
2001. EU member states are now required to
‘take all the necessary measures to control bro-
kering activities taking place within their terri-
tory.” Brokering activities are defined as ‘activi-
ties of persons and entities negotiating or ar-
ranging transactions that may involve the trans-
fer of items on the EU Common List of Military
Equipment [from one country outside the EU to
another country outside the EU] or who buy,
sell or arrange the transfer of such items that are
in their ownership from a third country to an-
other third country.” The lawful engagement in
such activities will require ‘a license or written
authorisation ... from the competent authorities
of the Member State where these activities take
place’, and member states will assess applica-
tions ‘for specific brokering transactions against
the provisions of the European Union Code of
Conduct on Arms Exports.’

1.  Amnesty International, 2003, p.2.
2. European Union, 2003, §2.1, 2.3 and 3.1.

By focusing on negotiating or arranging
transfers of arms that may or may not be in the
ownership of the broker, the Common Position
captures core brokering activities that have re-
mained unregulated in most EU member states.
These countries will now have to join those that
already are operating such controls. For exam-
ple, in Germany, persons and entities wishing to
mediate a contract involving the acquisition or
cession of war weapons located abroad, or
wishing to demonstrate that the opportunity for
the conclusion of such a contract exists, require
a license.” Persons or entities wishing to con-
clude such a contract equally require a license.”
In Sweden, companies and persons who are
resident or permanently domiciled may not
supply military equipment located abroad to a
person or entity located abroad without a li-
cense.” Such supply activities include interme-
diary activities.” Certain controls also already
exist in Austria, Belgium, Finland, France and
The Netherlands.” These countries will now
have to review their legislation to ensure that it
is in line with the requirements contained in the
EU Common Position. Other countries, which
control only brokering activities related to
transfers of arms that originate in their territory,
such as Italy, will have to ensure that their leg-
islation also covers brokering of weapons that
are neither exported nor transferred through
their territory. For the remaining EU member
states, basic brokering controls will have to be
newly introduced into their arms control sys-
tems. Some of these countries are already in the
process of doing so. They include, for example,
the UK, which is expected to have new regula-
tions on brokering enter into force by May
2004.

At the same time, while certainly represent-
ing a step in the right direction, the EU Com-
mon Position reflects minimal standards rather
than already existing best practice in certain
countries both within the EU and abroad. For
example, the 1996 amendment on brokering to
the Arms Export Control Act of the USA has
sometimes been advocated as a comprehensive
model that other governments could consider

3. Germany, Kriegswaffenkontrollgesetz, 8§4al.
(References to national legal or regulatory texts in this
study are marked with the underlined name of the relevant
country. The sources of the texts are listed in the bibliog-
raphy sub-section on national legislation and regulations.)

4. 1bid, 84a.2.

5. Sweden, Military Equipment Act, Section 5 and
Section 4.

6. Ibid, Section 2.

7.  SeePart B of thisreport.




Controlling arms brokering

for adoption. This law “requires U.S. brokers
living anywhere and foreign nationals residing
in the United States to register and obtain li-
censes for all arms deals they transact. Not only
does the law empower U.S. implementing and
enforcing agencies to keep tabs on the number
of brokers and the type of their operations, it
also subjects violators to U.S. jurisdiction
wherever an offence has been committed.”®
While even this law is not without shortcom-
ings, the approach based on the registration of
brokers, the licensing of their activities, and
controls on their activities abroad, has proven
too ambitious for EU member states. The EU
Common Position therefore only requires
member states to adopt certain basic controls,
while suggesting several further controls that
governments might consider including in their
national control systems.

It is against this background that the present
report investigates in particular those areas of
arms brokering controls which are left as op-
tional controls in the EU Common Position, or
which are not mentioned at all. Where appro-
priate, EU member states should be encouraged
to consider the feasibility of adopting such ad-
ditional controls.

8. Bondi and Keppler, 2001, p.9.
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Part A : Issue-specific controls

1. Brokering-related activities

While focusing on core brokering activities
related to, for example, facilitating the negotia-
tion of contracts on arms transfers from one
country abroad to another country abroad, the
EU Common Position does not explicitly ad-
dress the need for controls on brokering-related
activities. These related activities include ser-
vices such as negotiating logistics and/or pro-
viding transportation, freight forwarding, insur-
ance, financing arms transfers, and other finan-
cial services connected with arms transfers. The
role of those arranging for or providing such
services in undesirable arms transfers should
not be underestimated. To mention just one ex-
ample: in August 2000, it emerged that some
10,000 assault rifles, exported by Jordan and
allegedly destined for the Peruvian military, had
been illicitly diverted to Colombian rebels. Key
people behind this deal included, next to cor-
rupt Peruvian officials, Sarkis Soghanalian, an
internationally known arms broker, and his
business associate, Charles Acelor. It is be-
lieved that Acelor “both furnished the introduc-
tion and arranged the financial transactions be-
tween Soghanalian and the Peruvian traffickers.
In turn, Soghanalian brokered the weapons and
organized their delivery.”” This example high-
lights that those involved in brokering illicit
arms transfers are often working closely with
associates who arrange brokering-related ser-
vices. Indeed, arranging for the physical trans-
port and financing of weapons transfers is as
much a part of transfers as bringing together
buyers and sellers for arms transfers. '’

However, despite the known critical role of,
for example, air transport in the circumvention
of arms embargoes, very few states have con-
trols on brokering-related activities. One reason
for this is that many governments regard bro-
kering-related activities as a peripheral or sec-
ondary problem. Another reason is that gov-
ernments are often concerned that establishing a
licensing requirement for brokering-related ac-
tivities will lead to an overburdening of licens-
ing authorities without promising significant
tangible benefits. To elaborate, introducing a
licensing system for shipping companies and air

9. Bondi and Keppler, 2001, p.10.
10. Wood and Peleman, 1999, particularly chapters 5
and 6.

carriers and obliging them to request an au-
thorisation every time they intend to transport
weapons would certainly increase administra-
tive burdens for both national authorities and
the transportation industry. The same might be
true regarding the establishment of a licensing
requirement for financial agents and others in-
volved in brokering-related activities.

Nevertheless, there already exist precedents
for controls on brokering-related activities. In
Germany, for example, persons wishing to
transport war weapons that are neither loaded or
unloaded nor transit Germany on vessels sailing
under German flag or in aircraft registered in
Germany require a license.'' Precedents for
controls on financial services related to arms
transfers exist in, for example, The Netherlands.
There, Dutch residents require a license for en-
gaging in financial transactions related to trans-
fers of strategic goods taking place outside the
European Union."” Another model exists in It-
aly. Under the Italian legislation, while focus-
ing only arms transfers that originate in, pass
through, or are destined for Italy, all bank trans-
actions concerning such transfers require an au-
thorisation by the Ministry of the Treasury." In
the UK, new legislation that covers brokering
activities is currently under preparation. It will
include controls on the provision or arrange-
ment of transport and the provision of financial
and insurance services related to transfers of
‘restricted goods’, that is long-range missiles
and equipment used in torture.'* It should be
noted however that the UK is not planning to
control brokering-related services with respect
to transfers of other ‘controlled goods’. These
form the main bulk of traded conventional
weaponry."’

Options for controls

Unless governments become convinced that
controls on brokering-related activities can
make a significant contribution to curbing illicit
arms transfers, concerns about administrative
burdens will continue to act as an obstacle to
greater controls. There are, however, ways of
establishing certain minimum controls that
would entail limited administrative burdens

11. Germany, Kriegswaffenkontrollgesetz, §4.1.

12. The Netherlands, Besluit van 24 oktober 1996,
81. See also Centrale Dienst voor In- en Uitvoer, 2003,
p.13.

13. [taly, Legge 09/07/1990 n° 185, §27.1-2.

14. United Kingdom, Consultation Document on
Draft Orders, p.29.

15. 1Ibid, p.33.
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while substantially contributing to the creation
of greater oversight over the actors involved in
the arms trade. For example, a distinction can
be made between requiring a license on a case-
by-case basis (this is what EU member states
have agreed on regarding core brokering activi-
ties) and a possible general authorisation for
two or three years for those engaging in broker-
ing-related activities. Such a general license
would imply that transport agents and those
providing financial services need, for the dura-
tion of their general authorisation, not apply for
a license for every specific arms transfer they
are involved in. To provide for greater over-
sight by the authorities, such a general authori-
sation would need to be tied to a regular report-
ing mechanism by authorisations holders on
their activities, providing detailed information
on the transfers they were involved in, and the
other parties to the transfer. Authorisation hold-
ers should also be required to obtain documen-
tary evidence by these other parties, that is,
buyers, sellers and brokers or dealers that the
arms transfer has received the necessary au-
thorisations by the relevant authorities in the
arms exporting and importing country, and, if
applicable, by the country responsible for issu-
ing the brokering license.

Governments choosing such an approach
will also have to decide on whether they limit
such general authorisations to, for example,
those transporting weapons on ships or in air-
crafts registered in their country, or whether
they oblige every person falling under their ju-
risdiction to obtain a general authorisation for
brokering-related activities. The current Ger-
man approach would seem a minimal standard
in this respect by considering ships and aircraft
registered in Germany as an extension of Ger-
man territory. It implies that if an aircrew cap-
tain were, for example, to transport and deliver
arms in a plane registered in Germany to an un-
authorised end-user, this captain would violate
German law and be subject to legal sanctions.
However, what the German regulation does not
cover at present is the situation where a German
national or resident delivers weapons to an un-
authorised end-user on a ship or aircraft that is
registered in a country without controls on bro-
kering-related activities.

Governments seeking to strengthen their
controls with a view to combating illicit arms
transfers will also need to decide whether they
limit controls on brokering-related activities to
only those persons who actually transport
weapons or provide financial services for

weapons transfers, or whether they will also
impose controls on those arranging for the pro-
vision of brokering-related services. To clarify,
often, once a contract on the transfers of arms
has been negotiated, the logistics of the transfer
have to be arranged. That is, someone will have
to contact transport agents and those providing
financial services to implement the negotiated
transfer. Controls that only focus on core bro-
kering activities such as those related to estab-
lishing contact between buyers and sellers and
facilitating contract negotiations between buy-
ers and sellers do not cover the activity of ar-
ranging brokering-related services. However, as
the above mentioned activities of Mr. Soghana-
lian and Mr. Acelor in the Peruvian trafficking
scandal indicate, the distinction between core
brokering activities and arranging brokering-
related services might often be hard to make in
practice. Governments should therefore seri-
ously consider how to best avoid loopholes in
their national approaches to brokering controls
that allow unscrupulous individuals to circum-
vent regulations without the risk of legal pun-
ishment.

Recommendations

* Governments should seriously consider es-
tablishing a licensing requirement for ar-
ranging brokering-related services, that is,
for negotiating logistics and establishing
contact and/or hiring, for example, transpor-
tation companies.

* Governments should also consider the intro-
duction of a general authorisation obligation
for those individuals and entities falling un-
der their jurisdiction who transport weapons
or provide transfer-related financial services.

* General authorisations should be subject to
regular renewals and should be tied to regu-
lar reporting obligations and the obligation
of authorisation holders to verify the legality
of the arms transfer they participate in.
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2. Territorial scope of controls

Under the EU Common Position, EU mem-
ber states have committed themselves to con-
trolling brokering activities taking place on
their territory. This includes the activities of
both nationals and residents as well as of for-
eigners operating from the territory of a EU
member state. At a minimum, governments
should adopt the current practice in, for exam-
ple, Germany and France with regards to the
interpretation of ‘activities taking place on their
territory’. For controls to be applicable, at least
one element of the brokering operation has to
be linked to the territory of these countries.
Such a link exists if, for example, the interested
contract parties meet with the broker on their
territory, or if telephone calls, e-mails or faxes
related to the planned transfer in question are
sent from or are received in their territory.'®

An important further control aspect pertains
to brokering activities completely conducted
abroad. Brokers involved in undesirable arms
transfers are often highly mobile, equipped with
little more than a mobile phone, a fax and good
connections, and may operate offices in several
countries. While a broker might therefore be a
national or resident in a EU member state, he or
she can easily arrange for arms transfers in vio-
lation of, for example, EU arms embargoes
from a country abroad. In most cases, this bro-
ker can return afterwards to his or her country
of residence without risk of legal sanctions.
Thus, without controls on activities abroad of
brokers of EU nationality or residency, viola-
tions of UN, EU, OSCE or national arms em-
bargoes as well as of national arms control
regulations in EU member states will go unpun-
ished.

It is against this background that the EU
Common Position encourages, though not
obliges, EU member states ‘to consider control-
ling brokering activities outside their territory
carried out by brokers of their nationality resi-
dent or established in their territory.” Indeed,
certain governments have already enacted legis-
lation that covers extraterritorial activities of
arms brokers. In Belgium, for example, persons
may be prosecuted for violations of Belgian
arms brokering controls outside Belgian terri-
tory if they are found on Belgian territory. This
jurisdictional competence also exists if the Bel-

16. Information provided to the author by the French
Ministry of Defence, October 2003. See also Federa Re-
public of Germany, 2003, p.29f.

gian authorities have not received a complaint
or official notification by the authorities in the
country in which the alleged violation took
place as well as if the activity is not punishable
in the country where it was carried out.'” In
Finland, citizens, corporations or foreign resi-
dents are required to have a brokerage license
to engage outside Finnish territory in the bro-
kerage of defence material between third coun-
tries.”® In The Netherlands, controls on activi-
ties abroad relate to corporations located out-
side Dutch territory but having their main estab-
lishment in The Netherlands. These corpora-
tions, like those established in The Netherlands,
are required to obtain a brokering license.” In
Sweden, authorities, Swedish companies and
persons who are resident or permanently domi-
ciled in Sweden may not engage abroad in the
supply of military equipment, including inter-
mediation activities, without a license.”

While these countries therefore already have
controls on brokering activities conducted
abroad, there remain significant differences in
which actors are covered by extraterritorial con-
trols. The most extensive legislation would
seem to exist in Belgium where activities
abroad of both nationals and foreign residents
in Belgium are covered. In contrast, brokering
activities of nationals residing abroad are not
covered in Sweden. Nevertheless, by including
controls on activities abroad of foreign resi-
dents, the Swedish legislation already goes fur-
ther than the recommendation in the EU Com-
mon Position.

Obstacles to extraterritorial controls

However, even the minimal standard for ex-
traterritorial controls recommended in the EU
Common Position is proving a challenge for
certain EU member states. One issue of concern
for governments in this respect are constraints
they face on grounds of their legal traditions. In
Germany, for example, administrative and
criminal law generally refrain from controls on
activities abroad of persons solely based on
their nationality or residency.”’ At the same

17. Belgium, Loi du 25 mars 2003, §15.

18. Finland, Act on the Export and Transit of De-
fence Material, Section 2a.

19. Kingdom of The Netherlands, 2003, p.6.

20. Sweden, Military Equipment Act, Section 4.

21. Lawstied to the nationality or residency of a per-
son were widely abused under the regime of the national
socidists in Germany in the 1930s and 40s. There now
exists a certain barrier to enact new legislation that would
equally focus on the nationality or residency of a person
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time, it should be pointed out that EU member
states, including Germany, already have legisla-
tive precedents for extraterritorial jurisdiction.
Such jurisdiction applies to crimes considered
to be of exceptional gravity and that are banned
by the international community as a whole.
Such crimes include, for example, piracy, ter-
rorism, and the sexual abuse of children.”

Significantly, there is also considerable con-
cern among many EU member states regarding
the enforceability of extraterritorial controls on
arms brokering. Particularly law enforcement
agencies, including customs, are often sceptical
as to their possibilities to gain access to docu-
mentary evidence on brokering activities con-
ducted abroad. If documentary evidence relat-
ing to illicit arms transfers is already difficult to
come by in general, difficulties are amplified if
brokering activities are conducted abroad.
Documentary evidence, however, is essential to
allow for successful prosecutions. Moreover, in
the absence of successful prosecutions, laws
will be regarded as being of limited viability
and as lacking the desired deterrent effect on
potential violators. In turn, the general lack of
known successful precedents of prosecutions
for violations of extraterritorial controls on bro-
kering in other countries further limits the will-
ingness of certain EU member states to adopt
extraterritorial brokering controls.

In contrast, many advocates for comprehen-
sive brokering controls argue that laws should
be adopted not only with a view to their poten-
tial enforceability, but also with a view to pro-
vide the legal basis for prosecutions in those
cases where documentary evidence is available.
Law enforcement agencies, intelligence ser-
vices, United Nations panels of experts on sanc-
tions-busting, investigative journalists and non-
governmental organisations have frequently ac-
quired documentary evidence relating to illicit
arms brokering over the last years.”> However,
in the absence of a legislative basis for prosecu-
tions, such evidence has remained unused by
courts. An example here is the already men-
tioned case of Leonid Minin. When arrested in
Italy in August 2000, police found a large num-
ber of documents in his possession that report-
edly detailed illicit arms transfers to Sierra
Leone. As Italy at present does not have legisla-

rather than on the question of whether or not the relevant
activity was undertaken in Germany. See Pottmeyer, 2003.
22. lbid.
23. See United Nations, 2001, p.45ff; United Na-
tions, 2000/1, p.31ff; and United Nations, 2000/2, p.off.
See a so Wood and Peleman, 1999.

tion under which Minin’s activities could be
prosecuted, the documentary evidence of his
activities remains unused by courts.

There is yet a further argument that is often
brought forward against the adoption of extra-
territorial controls, that is, for national and re-
gional brokering controls to be truly effective,
an international instrument on arms brokering
must complement them. This is certainly cor-
rect insofar as the absence of brokering controls
in other countries and regions means that un-
scrupulous brokers can conduct undesirable ac-
tivities from these countries and regions with
impunity. Thus, once an international instru-
ment that stipulates the creation of brokering
controls were adopted in all countries, the need
for extraterritorial controls would be redundant.
In consequence, certain EU governments argue
that rather than adopting extraterritorial con-
trols, there is a need for promoting an interna-
tional brokering instrument.

While there is little doubt about the need for
such an international instrument, there are lim-
its to the argument that EU member states
therefore need not adopt extraterritorial con-
trols. First, it cannot be taken for granted that
there will emerge the international consensus
necessary for a start to negotiations on an inter-
national instrument on arms brokering. Further,
it is far from certain that, if an international in-
strument were negotiated, the resultant instru-
ment would have sufficient teeth necessary for
effectively preventing undesirable arms broker-
ing as opposed to becoming a political state-
ment of intention with weak and partial com-
mitments. Second, even if there were a compre-
hensive international instrument, its effective
implementation may be hampered by limited
resources and capacities of governments par-
ticularly in the developing world. Thus, even an
international instrument does not necessarily
ensure a speedy end to the activities of unscru-
pulous brokers. On these grounds then, there
would still seem to be a good case for the adop-
tion of extraterritorial brokering controls by all
EU member states.

As a first step, EU member states without
any extraterritorial controls on brokering activi-
ties might consider imposing extraterritorial
controls only in relation to certain categories of
weapons or to specific destinations. A notable
example here is the UK. In 1998, the UK
banned anti-personnel landmines and activities
such as assisting, encouraging or inducing other
persons to participate in the acquisition or trans-
fer of anti-personnel landmines, as well as on
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making arrangements for transfers or contracts
on transfers of anti-personnel landmines.** The
ban covers these activities in the United King-
dom as well as abroad.” Further, in 2002, the
UK adopted a new Export Control Act.”® To en-
ter into force, this act has to be complemented
by secondary legislation that is planned for
adoption by May 2004. This secondary legisla-
tion will introduce new controls on, among
other things, the trafficking and brokering of
military equipment. For the trade in and broker-
ing of ‘restricted goods’, that is, long-range
missiles and equipment used in torture, controls
will apply to activities of UK persons anywhere
in the world. Controls on UK persons abroad
are also planned with respect to trade and bro-
kering of sanctioned materials to embargoed
destinations. Extraterritorial brokering controls
will therefore exist with respect to UN, EU,
OSCE and national embargoes.”” Again, how-
ever, the UK government currently does not
plan the imposition of extraterritorial controls
on brokers who trade in ‘controlled goods’, that
is, conventional weaponry with the exception of
certain categories such as long-range missiles.
Nevertheless, if experiences of British licensing
and law enforcement authorities should be posi-
tive regarding the implementation of these par-
tial extraterritorial brokering controls, momen-
tum would build up to extend such controls to
brokering of all conventional weapons.

Recommendations

* At a minimum, states should subject broker-
ing activities that have any link with their
territory to a licensing requirement. Such a
link should already exist if any part of the
brokering activity, such as meetings or tele-
communications take place, are received on,
or are sent from, EU member state territo-
ries.

* As a minimal standard for extraterritorial
controls, legislation should criminalize bro-
kering activities conducted abroad involving
transfers of goods to destinations or end-
users under a UN, EU, OSCE, or national
embargo.

* Countries intending to introduce extraterrito-
rial controls on brokering activities should
seriously consider applying such controls

24. United Kingdom, Landmine Act, §2.1-8.

25. |bid, 83.1-6.

26. United Kingdom, Export Control Act.

27. United Kingdom, Consultation document on
Draft Orders, p.28.

not only to nationals residing in their terri-
tory, but also to foreign residents and those
maintaining offices in their territory, as well
as to corporations with their main establish-
ment in their territory.
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3. Screening license applicants

An important element of brokering controls
is the screening of applicants for brokering li-
censes prior to decisions regarding the granting
or denial of licenses. The principle underlying
such screening should be to deny licenses to
those individuals or entities who do not fulfil
certain requirements of trustworthiness or
credibility. For example, anyone who, in the
past, was convicted for involvement in illicit
trafficking, or who otherwise violated national
arms controls, should have brokering licenses
denied. Licensing bodies should further use
special vigilance when assessing applications
by individuals and entities who were accused of
such violations in, for example, reports by
groups of governmental experts and by non-
governmental organisations. The screening of
applicants would thereby significantly assist in
identifying and excluding from the legitimate
trade those brokers, who, in the past, demon-
strated their disregard for their obligations un-
der national and international law.

In order to allow for effective screening of
license applicants, the following elements
would seem necessary. At a minimum, requests
for brokering licenses should contain informa-
tion on the broker’s “name, domicile, residence
and place of business, and, in the case of legal
entities, the names, domicile and residence of
the persons responsible for the management and
control of the legal entity.””® Further, every per-
son or entity applying for a brokering license
should be obliged to provide full information
on, if any, prior convictions for involvement in
illicit trafficking of arms or other embargoed
goods, or for other violations of national arms
control regulations. Failure to provide accurate
information should be subject to legal sanc-
tions.

Registries on arms brokers

One fundamental question concerning the
screening of license applicants is how licensing
authorities will acquire the necessary informa-
tion to decide on the credibility and trustwor-
thiness of applicants. A straightforward mecha-
nism to allow for such screening is the estab-
lishment of a registration requirement for arms
brokers. The EU Common Position, for exam-

28. Mode Convention on the Registration of Arms
Brokers and the Suppression of Unlicensed Arms Broker-
ing, 8§3.2. See aso Bondi, 2001.

ple, while not obliging member states to adopt a
registration requirement, nevertheless suggests
that member states ‘may also require brokers to
obtain a written authorization to act as brokers,
as well as establish a register of brokers.” Under
such a mechanism, only those who have a valid
registration for trading or brokering weapons
are entitled to apply for brokering licenses. This
means that registered brokers would still need
to apply for licenses for brokering individual
weapons transfers. Such a registration require-
ment already exists in, for example, Belgium,
where the Ministry of Justice may only accord a
license for a specific brokering transaction to
those persons, who possess a trade authorisation
under the Law of 1933 on the Manufacture of
and Trade in Arms and Ammunition.”’ In
France, entities manufacturing or trading war
materials, including their intermediaries or sales
agents, also require a prior authorisation by the
state.”” Such registration requests in France
have to include information on the person or
entity applying for an authorisation as well as
on the planned activities. Granted authorisa-
tions indicate, among other things, the material
in which the trade has been authorised as well
as the duration of the authorisation.”’ Authori-
sations can be withdrawn for reasons of public
order or if the authorisation holder ceases to
fulfil the conditions under which the authorisa-
tion was granted.’” A recent governmental order
in France further stipulates the creation of an
electronic database for the collection of infor-
mation submitted by those requesting a registra-
tion.*”®> Likewise, in The Netherlands, any en-
gagement in the trade in goods falling under the
1997 Arms and Ammunition Act requires a
prior certificate. This is only handed out after
the successful completion of a training course
by the applicant.**

In contrast, EU member states without a reg-
istration requirement for those engaging in the
arms trade, or even only for arms brokers, often
view the imposition of such a requirement with
scepticism. Some countries, for example, argue
that the registration of brokers might give bro-
kers registered in EU member states a poten-
tially unwarranted ‘bill of clean health’ on the
international arms market.

29. SeeBelgium, Arrétéroyal du 16 mai 2003, 81.1.
30. France, Décret n° 95-589, §6.3.

31. lbid, 813.

32. lbid, 815.

33. France, Arrétédu 15 janvier 2003.

34. The Netherlands Ministry of Foreign Affairs,
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Nevertheless, improved mechanisms for the
screening of applicants for brokering licenses
and the creation of registries on brokers may
also be possible in countries that do not impose
a general registration obligation. For example, a
registry of arms brokers may be established as
part of the licensing process for brokering ac-
tivities. This is the practice in, for example,
Sweden, where the National Inspectorate of
Strategic Products (ISP) keeps records of all
applications for brokering licenses.”> The ISP
therefore has a good idea of who in Sweden is
engaging in arms brokering, which, in turn,
greatly facilitates the monitoring of arms bro-
kering activities taking place on Swedish terri-
tory.”® Similarly, Finland, which at present does
not have a registration requirement, keeps a da-
tabase of all granted brokering licenses. In a no-
table example of transparency, the public can
consult this register.”” Moreover, the EU Com-
mon Position stipulates that member states
‘should keep records for a minimum of 10 years
of all persons and entities which have obtained
a [brokering] license’. Elements for the estab-
lishment of a registry containing information on
active arms brokers will consequently exist
even in those countries that do not require a
general registration.

To clarify, governments should, prior to de-
cisions on whether or not to grant brokering li-
censes screen applicants (as well as, where ap-
plicable, applicants for general authorisations
for brokering-related activities). Such screening
may either be undertaken as part of a registra-
tion requirement or, at a minimum, through the
creation of registries on arms brokers based on
information provided in applications for broker-
ing licenses. In either case, licensing bodies
should keep those records, where a registration
request or brokering license application was
denied on grounds of concern about the reliabil-
ity of the applicant. Such denials should be cir-
culated among the licensing bodies of EU
member states to ensure that a broker who is
considered as lacking credibility and trustwor-
thiness in one state cannot simply relocate his
or her business to another EU member state.

Recommendations

* Governments not planning to establish a
general registration scheme for arms brokers

35. Kingdom of Sweden, 2003, p.6.

36. Persona interview at the Nationa Inspectorate
for Strategic Products, Stockholm, August 2003.

37. Finnish Ministry of Defence, 2003, p.3.

should seriously consider appropriate alter-
native means to screen brokering license ap-
plicants. At a minimum, this should entail
the establishment of a registry of arms bro-
kers based on the collection of data obtained
through license applications.

Governments should, as a general rule, deny
licenses to any person or entity which does
not meet requirements of trustworthiness
and credibility, including those who have a
previous conviction for involvement in illicit
trafficking of goods or violations of national
arms control regulations.

Registers on arms brokers should be kept in
centralized and electronic databases that al-
low easy access by both national and author-
ised foreign licensing bodies and law en-
forcement agencies.
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4. Licensing arms brokering

Once a decision has been reached on the
credibility and trustworthiness of an applicant
for a brokering license, licensing authorities
will need to decide on whether the weapons
transfer to be brokered is permissible under na-
tional regulations. The principle underlying li-
censing decisions on arms brokering should be
to only grant licenses for those arms transfers
that would also receive an export license under
the national laws and regulations and interna-
tional commitments of the country in which the
brokering activity takes place. To recall, regula-
tions on arms brokering, as defined in the EU
Common Position, cover only those brokering
activities that are related to the transfers of
weapons on the EU Common List of Military
Equipment from one country outside the EU to
another country outside the EU. Decisions on
such brokering licenses will be taken on a case-
by-case basis. An example might be an applica-
tion by a person or entity acting on the territory
of a EU member state to broker an arms transfer
between a country in Asia and a country in Af-
rica. In this case, licensing authorities will need
to assess whether there are reasons why the re-
cipient country or end-user of the brokered
weapons should not receive these weapons. In
practice, this would mean that a EU member
would deny a brokering license for a transfer of
arms where, for example, there is a clear risk
that the weapons might be used for internal re-
pression in the country of final destination. To
be clear, EU member states have no authority to
prevent the export of weapons by an Asian
country to an African country. But licensing
bodies may determine that a broker operating
from the territory of a EU member state might
not participate in such a transfer.

Decisions on brokering licenses therefore
require that licensing bodies obtain full infor-
mation on the planned transfer of weapons.
Such information should include information on
the broker, on the potential buyer and seller of
weapons, on the type, quantity and origin of
brokered weapons, and on their country of final
destination and their end-use and end-user.

Insofar as available at the time of requesting
a brokering license, applicants should also pro-
vide information on those providing transfer-
related shipping and financial services, on trade
routes, and dates of transfers. As such informa-
tion might only become available after a con-
tract has been concluded, license holders should

be obliged to submit it as soon as it becomes
available. Further, brokers should be required to
submit proof of delivery to the authorised re-
cipient in the form of, for example, a delivery
verification certificate. Additional controls
could include measures such as currently oper-
ated in Belgium. There, brokers have to pay a
deposit that is repaid once proof of correct and
legal execution of the operation in question has
been obtained by the Belgian authorities.”®

In the context of deciding on brokering li-
censes, EU member states will also have to de-
cide on whether or not to use available instru-
ments such as end-use declarations, and, if so,
for which cases. To stay with the previous ex-
ample, one straightforward option here is to re-
quire brokers to obtain a certified copy of an
end-use declaration issued by the relevant au-
thorities in the arms importing African country
to the exporting Asian country. However, not
all arms exporting countries require such a dec-
laration and a broker would therefore not be in
a position to obtain relevant documentation.
Ideally, the EU member state issuing the bro-
kering license would, in such cases, make the
license conditional on the receipt of an original
end-use declaration by the arms importing Afri-
can country even though the weapons in ques-
tion do not originate from EU territory. EU
member states might also require original end-
use declarations for all arms transfers that are
brokered by those falling under their jurisdic-
tion. When requesting original end-use declara-
tions, EU member states will also have to de-
cide on the appropriateness of including obliga-
tions on the arms importing country regarding
the re-transfer of such weapons.

Types of licenses

A further issue that might require clarifica-
tion in certain EU member states is the types of
available brokering licenses. Regarding export
licenses for military goods, for example, several
EU member states such as Germany, France
and the UK issue ‘individual’ as well as
‘global’ export licenses. In the former case, an
arms exporting company receives an authorisa-
tion only for a specific export to a specified
country of final destination or end-user. In the
latter, an arms exporting company may be

38. Belgium, Loi du 25 mars 2003, §15. The deposit
for an indeterminate license is 10.000 EUR. For licenses
for specific operations, the deposit is 1% of the value of
the operation with a minimum amount of 1.000 EUR (See
Belgium, Arrété du 16 mai 2003, §3).
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authorised for several exports (often limited to a
certain weapons category or monetary value) to
one or more specified countries of final destina-
tion or end-users within the period of duration
of the ‘global’ license. Such ‘global’ licenses
are often used in, for example, Germany for
arms exports to NATO allies. While exports
under ‘global’ licenses are consequently not
controlled on a case-by-case basis, they are of-
ten favoured by the defence industry and licens-
ing bodies as they imply reduced administrative
burdens.

a) Destination-specific licenses

With regards to brokering licenses, these
will, according to the EU Common Position, be
assessed in general on a case-by-case basis and
limit licenses to specific transfers. However,
considering the potential administrative burdens
for the defence industry and licensing bodies,
one might anticipate pressures to introduce
‘global’ brokering licenses to certain specified
countries of final destination and end-users.
Such a ‘global’ brokering license could imply
that a broker may arrange for several arms
transfers to a specified recipient country or end-
user during the period of the license without
having to apply for an ‘individual’ license every
time he or she intends to broker an arms trans-
fer to this country or end-user. In the case of
Germany, for example, such a ‘global’ broker-
ing license could imply that the broker may ar-
range for several arms transfers that are des-
tined to NATO allies. The same person or entity
however would still need to apply for an ‘indi-
vidual’ brokering license if he or she intended
to broker an arms transfer to a country or end-
user not covered by the ‘global’ brokering li-
cense.

If ‘global’ brokering licenses are not to un-
dermine efforts to combat illicit arms traffick-
ing, governments will need to clearly define the
circumstances under such licenses may be
granted. As a general rule, ‘global’ licenses for
arms brokering should only be granted where
the recipient countries of brokered goods oper-
ate responsible and effective arms control poli-
cies and are not otherwise considered to give
cause for concern. Moreover, ‘global’ brokering
licenses should be time-limited and clearly
specify the types and quantities of goods that
may be brokered, as well as their end-use/end-
user.

b) Activity-specific licenses

There might also be scope for considering
the issuing of general authorisations for specific
activities. One possible area of application pre-
viously mentioned in this report might be bro-
kering-related activities. For example, under
Germany regulations, war weapons that are not
loaded, unloaded or transit German territory
may be transported on German ships and air-
craft under a general authorisation or ‘open’ li-
cense.”” This approach is based on the percep-
tion that, although controls on the transport of
weapons are necessary, the need for these does
not justify requiring an individual license every
time weapons to certain specified countries are
transported. Such an approach could be ex-
tended to cover not only transport services but
also the provision of financial services. Impor-
tantly, such ‘open’ licenses for brokering-
related activities would establish the framework
for legal sanctions on those, who are found to
have engaged in unauthorised actions.

Irrespective of which types of licenses will
be available though, license holders should be
obliged to verify that the other parties to the
arms transfer have received the necessary au-
thorisations by the respective national authori-
ties. And, particularly with a view to ‘global’ or
‘open’ licenses, license holders should be
obliged to provide regular comprehensive re-
ports on their activities.

Recommendations

* Governments should ensure that applicants
for brokering licenses provide full details on
their person or entity, the other potential par-
ties to the arms transfer, including the end-
user, and on the brokered weapons.

* License holders should be obliged to verify
that other parties to the transfer have ob-
tained the necessary authorisations by their
respective national authorities.

* Holders of ‘individual’ brokering licenses
should be obliged to provide documentary
evidence of the correct delivery of brokered
weapons.

» Holders of ‘global’ or ‘open’ brokering li-
censes should be obliged to provide regular
comprehensive reports on their activities.

39. Further requirements for the receipt of an open
license for transport of war weapons include that weapons
are unloaded in certain countries such as EU member
states, Norway, Turkey or the USA. See Germany, Erste
Verordnung Uber Allgemeine Genehmigung, 83.
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5. Monitoring brokers

A further important tool for creating greater
oversight regarding the activities of arms bro-
kers is the creation of monitoring mechanisms.
One possible measure already mentioned is the
imposition of a reporting obligation on arms
brokers and others involved in the arms trade.
This is often practiced in those countries, which
operate a registration scheme for those involved
in the arms trade. In France, for example, in-
termediaries registered to trade in war materials
have to maintain a register in which they note,
from the first contacts, the name of the entities
brought into contact, the contents of the opera-
tion and its status. This obligation to maintain a
register equally applies to operations involving
the buying or selling of war materials located
outside France.” These registers are subject to
controls by the relevant authorities’ and au-
thorisation holders must provide a six-monthly
report on their activities.** Failure to keep accu-
rate records is punishable by a fine.*

Even countries without a registration scheme
can create better oversight regarding the activi-
ties of their subjects. Sweden, for example,
obliges license holders for the supply of mili-
tary equipment to provide three-monthly reports
on their marketing activities abroad as well as
on measures aimed at concluding agreements
on the granting or transfer of manufacturing
rights and on the development or joint manufac-
ture of such equipment with persons or entities
abroad.** These reports have to contain infor-
mation on which countries such activities are
undertaken in, the particular recipient to which
marketing efforts are addressed, and the types
of equipment marketed.” While this reporting
obligation extends to intermediation activities
conducted abroad, it does not cover activities
when the military equipment in question is al-
ready located abroad.

A further approach exists in countries,
which, rather than focusing on activities of bro-
kers, focus on information about the where-
abouts of military goods by requiring manufac-
turers and dealers to keep arms registers. In
Austria, for example, those exporting war mate-
rials are required to keep an arms register in

40. France, Décret n° 95-589, §16-1.2.

41. 1bid, §16-2.
42. 1bid, §16-3.
43. 1bid, 8102.

44, Sweden Military Equipment Act, Section 11.1-2.
45. Sweden, Military Equipment Ordinance, Section
16.

which must be noted information on the ex-
ported weapons, the date of export, and the
buyer. The registers must also include proof of
exportation. The registers are subject to controls
by the relevant national authorities.*® Similarly,
in Germany, persons manufacturing, transport-
ing, including through a third party, or trading
war weapons have to maintain an arms register
to prove the whereabouts of these weapons.*” In
cases of exports, these registers must provide
information on the person who transported the
weapons, on who acquired the weapons, and on
the date of exportation.” Those required to
keep such registers further have to submit six-
monthly reports on the changes in their stock-
piles.* These stockpiles and registers are sub-
ject to controls by the relevant authorities.”

As demonstrated above, there exist consid-
erable differences in approaches of EU member
states to the monitoring of those involved in the
arms trade. The most comprehensive system
would seem to exist in France by requiring bro-
kers to provide full information on other parties
involved in potential weapons transfers as well
as on the weapons in question. Importantly, this
reporting obligation exists irrespective of
whether the weapons in question are transferred
from French territory or from abroad. In con-
trast, arms registers in Germany and Austria do
not require brokers to provide full information
on other parties to a contract, on transfers that
were negotiated but did not result in a contract,
and on weapons bought, sold or mediated
abroad. In Austria and Germany therefore,
monitoring of arms brokers and brokering ac-
tivities is much more limited.

Given this diversity of approaches to moni-
toring arms brokering among even the few
countries that operate such a mechanism, there
is certainly a good case to be made to work to-
wards a general reporting obligation for arms
brokers and those engaging in brokering-related
activities in all EU member states. The regular
reports to be provided by brokers in France
could be taken as the basis for a high common
standard among EU member states. Such re-
ports should further be extended to include an
obligation to provide documentary evidence for
the correct delivery of brokered goods to the
authorised end-user in the country of final des-
tination. Such an obligation would also seem to

46. Austria, Verordnung 252.

47. Germany, Kriegswaffenkontrollgesetz, 812.2.
48. Germany, Zweite Verordnung, §9.

49. 1bid, 810.

50. Germany, Kriegswaffenkontrollgesetz, §14.3.
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be one of the few mechanisms available to al-
low for the verification of the correct execution
of individual arms transfers.

However, certain governments voice con-
cern that a reporting obligation for arms brokers
and those engaged in brokering-related activi-
ties would be too cumbersome to be effectively
implemented. Nevertheless, the Swedish prac-
tice of requiring companies and individuals to
provide regular information on their marketing
activities abroad shows that even countries
without a registration requirement may estab-
lish useful monitoring mechanisms. Also, ex-
perience from those countries operating a re-
porting obligation suggests that the actual num-
ber of people involved in brokering activities is
often considerably lower than sometimes as-
sumed. Administrative burdens might therefore
be less than sometimes feared by certain gov-
ernments.

Recommendations

* Governments should consider which infor-
mation additional to that provided in appli-
cations for brokering licenses they may re-
quire for improving their monitoring capaci-
ties of brokers operating from their territory.

* Governments not yet requiring regular re-
ports by arms brokers and those engaging in
related activities should seriously consider
the introduction of such a requirement for
anyone who has applied for a brokering li-
cense and, where applicable, who is regis-
tered to engage in the arms trade.

* These reports should contain information on
parties to a contract even if the contract was
not successfully concluded, on the weapons
or goods in question, as well as on transfers
of weapons in the ownership of brokers
within the EU or abroad.
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6. Promoting co-operation

As governments rightfully point out, broker-
ing controls can only make a significant contri-
bution to the combat of undesirable arms trans-
fers if national measures are complemented by
further measures on regional and international
levels. A welcome development in this respect
is the commitment by EU member states to ‘es-
tablish a system for exchange of information on
brokering activities among themselves as well
as with third states’. This will include informa-
tion on national legislation and records of bro-
kers, but also on denials of brokering licenses.
The General Secretariat of the Council of the
EU will support information exchanges be-
tween member states on denials of brokering
licenses through the creation of a centralised
electronic database.

It will be important in this context that gov-
ernments not only exchange such information,
but that they also work towards a common ap-
plication of controls. Information exchanges on
brokering licenses should therefore be fully in-
tegrated into the mechanisms of the EU Code of
Conduct on Arms Exports. EU member states
should, as a general rule, not grant a brokering
license that has previously been denied by an-
other member state. If a EU member state nev-
ertheless contemplates the issuing of a broker-
ing license that was previously denied by an-
other EU member state, it should have to con-
sult with the state that previously denied the li-
cense. Moreover, EU member states could con-
sider clearly identifying in the information
submitted to the General Secretariat of the
Council of the EU those arms brokers they con-
sider lacking trustworthiness and credibility.
EU member states could also integrate statisti-
cal information on granted brokering licenses,
including the origins and destination of bro-
kered weapons, as well as on denied licenses, in
their yearly reports on the implementation of
the EU Code of Conduct.

Looking further abroad, EU member states
should consider how best to assist countries re-
questing support for the development of na-
tional legislation and effective enforcement
mechanisms on arms brokering. The EU could,
for example, consider the integration of assis-
tance for the development of national brokering
regulations in its Joint Action on Combating the
Destabilizing Accumulation and Spread of

Small Arms and Light Weapons.” In addition,
EU member states might consider offering as-
sistance on a bilateral basis. To elaborate, there
are still some 160 countries which do not oper-
ate brokering controls. The development of
relevant controls in these countries will be key
to creating the international mechanisms re-
quired for combating and preventing undesir-
able arms brokering.

The development of national regulations on
brokering can also be supported by agreements
on further regional and sub-regional levels. In
this context, it is encouraging to note that the
development of national control systems on
brokering is suggested in, for example, the
OSCE Document on Small Arms and Light
Weapons, the Bamako Declaration on an Afri-
can Common Position on the Illicit Prolifera-
tion, Circulation and Trafficking of Small Arms
and Light Weapons, the Protocol on the Control
of Firearms, Ammunition, and other Related
Materials in the Southern African Development
Community Region, and the Inter-American
Convention Against the Illicit Manufacturing of
and Trafficking in Firearms, Ammunition, Ex-
plosives, and Other Related Materials.” Efforts
to arrive at common understandings between
states on the problem of undesirable arms bro-
kering and means to combat the phenomenon
are also promoted in, for example, the Was-
senaar Arrangement, and by the Dutch-
Norwegian Initiative on Enhancing Interna-
tional Co-operation on Combating Illicit Arms
Brokering.”

The need for greater coherence

However, stipulated controls in these re-
gional and sub-regional initiatives either only
take the form of recommendations or address
arms brokering in a partial manner. Moreover,
there remain significant differences in the scope
and depth of proposed controls. Seen from an
international perspective, brokering controls
therefore remain fragmented. A further elabora-
tion of controls in these regions is consequently
highly desirable. A welcome development in
this respect is the current effort by the Organi-
sation of American States to elaborate model
brokering regulations for OAS member states.**

51. European Union, 2002.

52. See, for example, www.grip.org (Thémes de Re-
cherche: Commerce des armes) for copies of these instru-
ments.

53. See, for example, www.nisat.org (Brokering
Theme Page).

54. United Nations, 2003, p.18f.
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It is the support of such efforts to introduce, or
where they already exist, to strengthen broker-
ing controls on regional and sub-regional levels
that should be one of the current priorities for
governments. The EU and its member states
should therefore fully support the present ef-
forts of, for example, the Norwegian and Dutch
governments to promote the principles underly-
ing the EU Common Position as a possible ba-
sis for national regulations outside the EU. Re-
gional and sub-regional organisations that have
already expressed their interest in discussing
these principles include the Economic Commu-
nity of West African States and the Southern
African Development Community. Further
relevant organisations might include the Asso-
ciation of Southeast Asian Nations, the Pacific
Island Forum and the Arab League.

Indeed, further regional and sub-regional ef-
forts might, in time, turn out to be important
building blocks for greater international or
global efforts to counter undesirable arms bro-
kering. Such international efforts have, up to
now, been hampered by a lack of commonly
shared understandings and perceptions regard-
ing the need for global controls on arms broker-
ing. As a result, encouragements to work to-
wards brokering controls contained in, for ex-
ample, the UN Programme of Action to Pre-
vent, Combat and Eradicate the Illicit Trade in
Small Arms and Light Weapons in All Its As-
pects and the UN Protocol Against the Illicit
Manufacturing of and Trafficking in Firearms,
Their Parts and Components and Ammunition
remain highly limited. Moreover, they even fail
to provide for the measures that are needed to
combat the most evident case of illicit arms
brokering, that is, brokering of weapons to gov-
ernments or non-state actors that are under a
mandatory UN arms embargo. Efforts under-
taken so far within the framework of the UN
therefore do not remove the need for a compre-
hensive international instrument on the control
of arms brokering.”

Towards an international instrument

An international instrument will be essential
to reinforcing national legislation and (sub-) re-
gional agreements on brokering controls by de-
fining internationally accepted understandings
and common controls on brokering activities.
Such an instrument should also provide for
mechanisms to support international co-

55. Bondi, 2002.

operation and the effective implementation of
national brokering controls. Encouragingly,
there is already some support for the creation of
an international instrument on arms brokering.
The EU, for example, clearly recognised the
need for, and called for, the adoption of a le-
gally binding multilateral instrument to combat
illicit arms brokering at, for example, the 2001
and 2003 UN meetings on the Illicit Trade in
Small Arms and Light Weapons in All Its As-
pects.’® Against this background, governments
should be encouraged to take notice of and take
as a basis for international negotiations the
‘Model Convention on the Registration of Arms
Brokers and the Suppression of Unlicensed
Arms Brokering’ that has been drafted by The
Fund for Peace.”” Main points of this model
convention for an international, legally-binding
instrument include national registers on arms
brokers, obligatory licensing systems for bro-
kering activities, the interdiction of brokering
transfers leading to violations of international
standards such as UN embargoes, international
terrorism, genocide, or crimes against human-
ity, as well as penal sanctions and penalties for
violations of national legislation on arms bro-
kering.*®

Recommendations

* EU member states should ensure that the
planned information exchanges under the
EU Common Position make the best possi-
ble contribution to preventing arms brokers
exploiting differences in national regulations
and policies.

* The EU and its member states should con-
sider ways to further promote regional and
international efforts to establish greater con-
trols on arms brokering, and to assist coun-
tries requesting support for the development
of relevant national legislation.

* The EU and its member states should be en-
couraged to take note of and promote the
principles underlying the Model Convention
on Arms Brokering as a basis for interna-
tional negotiations.

56. Trezza, 2003.
57. Seefn. 28.
58. Ibid.
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Part B : National controls
on arms brokering

7. Austria

Legislation stipulating a licensing require-
ment for arms brokering exists both with re-
spect to war materials, covered since 2001 in
the War Materials Act, and to other military
goods that are covered by the Foreign Trade
Act and its related Ordinance.”® Controlled
goods under this ordinance include certain
small arms and light weapons with a calibre of
12,7 mm or less, certain such weapons with a
larger calibre, and related ammunition.”® Bro-
kering is defined as the activity where a person
resident or registered in Austria allows or ef-
fects the transfer of goods from one country
outside the customs union of the European Un-
ion to another country outside the customs un-
ion of the European Union.”'

Licenses for brokering war materials are
granted by the Federal Ministry of the Interior
in consensus with the Federal Ministry for For-
eign Affairs and after consultation with the
Federal Ministry for National Defence.®” The
granting of a license can be made conditional
on the submission of an end-use declaration.®®
When considering applications, criteria taken
into account include: weapons transfers shall
not be authorised if they contravene Austria’s
obligations under international law or its for-
eign policy interests; transfers shall not be
authorised to a region in which there is an
armed conflict, where there is a threat that such
a conflict will break out or other dangerous ten-
sions exist; transfers shall not be authorised to a
country of final destination in which, because
of serious and repeated violations of human
rights, there exists the danger that the delivered
war material will be used in violations of hu-
man rights; and respect for arms embargo deci-
sions 61:)‘y the Security Council of the United Na-
tions.

59. Austria, Kriegsmaterialgesetz, 81.1; Aulenhan-
delsgesetz, §3.3 and 85.3.3; and Auflenhandel sverordnung,
86.1.

60. Austria, AulRenhandelsverordnung, Anlage 1,
0001-0003.

61. Austria, Kriegsmaterialgesetz, 81.4.

62. Ilbid, §3.1.

63. lbid, §3.2.

64. Ibid, §83.1.1-6.

A different licensing process exists under
the 1997 Foreign Trade Ordinance. The broker-
ing of military goods covered by the Ordinance
that are located outside the EU customs union
requires a license by the Minister for Economic
Affairs.®® Applicants have to provide all neces-
sary information for the evaluation of their ap-
plication® and the minister will not grant a li-
cense if this would contravene Austria’s inter-
national obligations. The minister will further
reject a license if there is a risk to world peace
and international security, to Austria’s security
and foreign relations, or if exports would go to
an area in which there exists an armed con-
flict.”” Licenses both for the brokering in war
materials and in other military materials can
only be given for individual transactions or on a
temporary basis, and may be withdrawn if the
conditions under which they were granted no
longer exist.®® Violations, even if caused by
negligence, of the Austrian War Materials Act
and the Foreign Trade Act and Ordinance, in-
cluding their provisions on arms brokering, may
be punished by a monetary fine or imprison-
ment of up to 2 years.*”

65. Austria, AulRenhandelsverordnung, §6.1.

66. Austria, Aulenhandel sgesetz, §9.1.

67. lbid, 88.1.2.

68. 1bid, §89.3 and §9.5; and Austria, Kriegsmaterial-
gesetz, §3.3.

69. Austria, Kriegsmaterialgesetz, §7.1 and Austria,
Aulenhandel sgesetz, §17.1.
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8. Belgium

Brokering activities in Belgium are regu-
lated, since its amendment in March 2003, by
the 1991 Law on the Import, Export, Transit
and Combat against Trafficking in Arms and
Ammunition. Weapons covered by this law in-
clude military small arms and light weapons as
well as related ammunition.” Belgians as well
as foreign residents and dealers in Belgium re-
quire a license to negotiate, export or deliver
abroad, or possess to this end, military equip-
ment, or intervene as intermediary in these op-
erations, irrespective of the origin or destination
of goods and whether or not the goods enter
Belgian territory. An intermediary is whoever,
for profit or free of charge, creates the condi-
tions for the conclusion of a contract entailing
the above operations, or whoever concludes
such a contract if the transport is undertaken by
a third party.”" All persons and entities wishing
to trade arms and ammunition require a prior
registration.”

License applications are assessed by the
Minister of Justice and can be requested for an
indeterminate period of time or for a specific
transaction. The minister can only grant such
licenses to those who are authorised to trade in
military weapons, who have given no cause to
doubt their moral reputation, and who have paid
a deposit to guarantee the correct and legal exe-
cution of the operation in question.”” Applicants
for brokering licenses have to include a copy of
their authorisation to trade in weapons and
documents that allow for the identification of
the potential buyer.”* Applications are assessed
against the Belgian arms export criteria, which
largely follow the criteria set out in the EU
Code of Conduct on Arms Exports.”

The minister may limit, suspend or withdraw
a license and seize the deposit if the license
holder ceases to fulfil the conditions under
which the license was granted, fails to respect
the relevant laws and regulations, does not use
the license for more than a year, or engages in
activities, which, in conjunction with the li-

70. Belgium, Arrété du 2 avril 2003, Annexe, 2e ca
tégorie, Section 1.A.1-3.

71. Belgium, Loi du 25 mars 2003, §15.

72. SeeBelgium, Arrété du 16 mai 2003, §1.1.

73. Belgium, Loi du 25 mars 2003, §15. The deposit
for an indeterminate license is 10.000 EUR. For licenses
for specific operations, the deposit is 1% of the value of
the operation with a minimum amount of 1.000 EUR (See
Belgium, Arrété du 16 mai 2003, §3).

74. Belgium, Arrété du 16 mai 2003, §1.1-3.

75. Belgium, Loi du 26 mars 2003, §2.

censed activities, present a risk to public order.
The minister may act likewise if the license was
granted on grounds of incorrect information
provided by the license applicant. The deposit
payable for brokering transactions is paid back
after the completion of the operation and the
receipt of an end-user certificate or after the
voluntary cessation of operations under an inde-
terminate license.”®

The Belgian jurisdiction has the competence
to hold trial over persons accused of having
violated Belgian legislation on arms brokering
outside Belgian territory if the accused is found
on Belgian territory. This competence also ex-
ists if the Belgian authorities have not received
a complaint or official notification by the au-
thorities in the country in which the alleged vio-
lation took place as well as if the activity is not
punishable in the country where it was carried
out.”’ Violations and attempted violations of the
Belgian legislation on arms brokering are pun-
ishable by imprisonment of up to 5 years and/or
a monetary fine.”®

76. Belgium, Loi du 25 mars 2003, §15.
77. lbid.
78. lbid.
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9. Finland

Brokering controls came into force in
Finland in December 2002 following an
amendment to the 1990 Act on the Export and
Transit of Defence Material.” Defence materi-
als covered by this act include military small
arms and light weapons with the exception of
non-automatic rifles, carbines, revolvers, pistols
and smooth-bore weapons considered civilian
firearms in Finland.® The Act defines brokering
as an activity where parties are brought together
in order to conclude a contract concerning ex-
port or transfer of defence material between
third countries.® In practice, this definition ap-
plies to private persons or legal entities engaged
in acquisitions and transfers where products en-
ter into the legal possession of the broker as
well as to mediation without direct acquisition
of goods.* These brokering activities, including
the assignment and transfer to third countries of
manufacturing know-how and rights, machine
tools and equipment as well as computer soft-
ware related to the manufacture or use of de-
fence materials®, require a license.* This li-
censing requirement also applies to Finnish
citizens, corporations or foreigners considered
permanent residents of Finland wishing to en-
gage outside Finnish territory in brokering de-
fence materials between third countries.* Fur-
ther, there is an obligation to keep arms regis-
ters, which, however, pertains only to civilian
firearms.®

Requests for brokering licenses and prior
enquiries have to be submitted to and are de-
cided on by the Advisory Committee for Ex-
ports of Defence Material.*” License applicants
may also be required to provide an end-use cer-
tificate, issued by the competent authority in the

79. Finland, Act on the Export and Transit of De-
fence Material.

80. See Republic of Finland, 2003, p.5f.

81. Finland, Act on the Export and Transit of De-
fence Material, Section 1.1. See also Republic of Finland,
2003, p.11.

82. Finnish Ministry of Defence, 2003.

83. Finland, Act on the Export and Transit of De-
fence Material, Section 1.2.

84. |bid, Section 2a.1.

85. lbid, Section 2a.2.

86. Republic of Finland, 2003, p.5.

87. The committee is chaired by the Ministry of De-
fence and includes representatives from the Ministry of
Foreign Affairs, the Ministry of Trade and Industry, the
Ministry of the Interior, the Board of Customs and the Se-
curity Police. See Republic of Finland, 2003, p.7.

country of final destination.®® License applica-
tions are assessed on a case-by-case basis and
licenses may not be granted if they jeopardise
Finland’s security or contradict Finland’s for-
eign policy.*” Violations of the Defence Mate-
rial Act, including its provision on brokering
controls, may entail a fine or imprisonment of
up to 4 years.”

The Ministry of Defence further keeps a da-
tabase of all granted licenses. They are public
documents and can be consulted at the ministry.
It also plans to publish annual statistics on all
granted licenses. Legislation stipulating a regis-
ter on arms brokers is currently in preparation.”!

88. Finland, Act on the Export and Transit of De-
fence Material, Section 4.3.

89. lbid, Section 3.1.

90. Ibid, Section 7.1.

91. Finnish Ministry of Defence, 2003, p.3.
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10. France

Brokering controls in France were adopted
in January 2002 through a modification of the
secondary legislation pertaining to the 1939
Decree on War Materials, Weapons and Muni-
tions.”> Under this secondary legislation,” bro-
kering controls are integrated in those on the
manufacture and trade’ in war materials, which
include military small arms and related ammu-
nition but exclude hunting, sport shooting and
historical small arms.” Entities engaging in the
manufacture or trade of these materials, includ-
ing the activities of their intermediaries or sales
agents, must register with the relevant state au-
thorities.”® Intermediary activities are defined as
all commercial or profit oriented operations
which aim at bringing together persons wishing
to conclude a contract for the buying or sale of
war materials or with the aim of concluding
such a contract on behalf of one of the parties.”’

Registration requests have to be submitted to
the Ministry of Defence, which files these re-
quests™ and decides on them after consultation
with other relevant ministries.” Intermediaries
also have to maintain a register in which they
note, from the first contacts, the name of the en-
tities brought in contact, the contents of the op-
eration and its status. This obligation to main-
tain a register equally applies to operations in-
volving the buying or selling of war materials
located outside France.'” The registers are sub-
ject to controls by the relevant authorities'”' and
authorisation holders must provide a six-
monthly report on their activities to the Minis-
try of Defence.'””

Insofar as mediation activities with a view to
negotiating or arranging arms exports from
France are concerned, secondary legislation
from October 1992 is applicable.'” Following
its amendment in March 2002, the distribution
of war materials and their presentation to obtain

92. France, Décret du 18 avril 1939.
93. France, Décret n° 95-589.

94. 1bid, 86.

95. 1bid, 82, categories 1-4.
96. I|bid, 86.3.

97. lbid, 81.

98. Ibid, §811. See also France, Arrété du 15 janvier
2003. It stipulates the creation of an electronic database
for the collection of information submitted by those re-
guesting an authorisation.

99. France, Décret n° 95-589, §12.

100. Ibid, 816.1.2.

101. Ibid, 816.2.

102. Ibid, 816.3.

103. France, Arrété du 2 octobre 1992.

foreign orders, the submission and acceptance
of offers and the negotiation of contracts entail-
ing the cession or delivery of war materials
abroad, including industrial property rights, re-
quire a preliminary license.'® These licenses
are granted by the prime minister after receiv-
ing an opinion by the Inter-ministerial Commit-
tee for the Study of Exports of War Weapons.'?’
If so authorised by the prime minister, the min-
ister of defence may decide on these authorisa-
tions directly.'” Once a contract involving the
export of war materials from France has been
successfully negotiated, an export license is re-
quired."®” This export authorisation'®™ may be
made conditional on a non-re-exportation cer-
tificate'”, and is usually delivered by the minis-
try in charge of customs.'’ Both preliminary
and export licenses can take the form of either
global licenses, covering operation without
limitations to quantity or total amounts during
the period necessary for the realisation of, for
example, an industrial co-operation programme,
or individual licenses.'"' Violations of the laws
governing the manufacture and trade in war ma-
terials can carry a prison sentence of 5 to 7
years and fines of 4.500 to 10.000 EUR.'"?

Not included in the French control system so
far are brokering activities involving mediation
of contracts and buying and selling relating to
war materials located abroad. Thus, brokers
need not presently apply for licenses for spe-
cific operations involving war materials located
abroad once they registered with the relevant
authorities. A law project to establish a licens-
ing requirement on a case-by-case basis for the
brokering of war materials located outside
France by persons or entities resident or estab-
lished in France will be considered by the
French parliament in the near future.'"

104. Ibid, 83.

105. The 'Commission interministérielle d’étude des
exportations de matériels de guerre’ (CIEEMG) meets
once a month and brings together the Ministries of De-
fence, Foreign Affairs and Finance.

106. France, Arrété du 2 octobre 1992, 84.

107. Ibid, §7.

108. Autorisation d' exportation de matériels de guerre
(AEMG).

109. France, Arrété du 2 octobre 1992, §10.

110. Ibid, 89. The prime minister or a relevant minis-
try may however requests a prior review of the export li-
cense by the Inter-ministerial Committee on War Weapons
Exports. In this case the export license is decided on by
the prime minister.

111. Ibid, 83 and §7.

112. Republic of France, 2003, p.5.

113. Ibid, p.8.
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11. Germany

Brokering controls were included in the
1961 Law on the Control of War Weapons by
an amendment in 1978."'* Weapons covered by
this legislation include machine and sub-
machine guns, automatic and semi-automatic
guns and rifles (with the exception of hunting
and sport shooting rifles), grenade launchers
and related munitions and components.'” Per-
sons and entities wishing to mediate a contract
involving the acquisition or transfer of war
weapons located outside German territory or
wishing to show that the opportunity for the
conclusion of such a contract exists require a
license.''® The license requirement equally ap-
plies to persons and entities wishing to con-
clude a contract involving the transfer of war
weapons located outside German territory.'"’
The transport of war weapons on ships sailing
under German flag or on air carriers registered
in Germany also requires a license if these
weapons are loaded and unloaded outside Ger-
man territory and do not transit Germany.'®

License requests for brokering are assessed
by the Ministry of Economics and Labour,
which decides on applications in close consulta-
tion with the Foreign Office and the Ministry of
Defence.'"” Applicants for mediation activities
must provide information about themselves, on
the persons or entities between which a contract
is mediated, on the type and quantity of war
weapons, and the country in which the weapons
are located. Authorities may further request in-
formation on the expected end-use, end-user
and country of final destination of the brokered
goods.'* A license may be denied if this would
contravene Germany’s interest in the mainte-
nance of good relations with other countries.
Further, a license will be denied if there is the
risk that the war weapons will be used in a
peace disturbing action, if it would violate
Germany’s international obligations, or if there
is reason to assume that the license applicant
lacks reliability.'”' Licenses may be limited to a
specific transaction (individual license), or may
cover transactions for a specific period of time

114. Germany, Kriegswaffenkontrollgesetz.

115. Germany, Kriegswaffenkontrollgesetz, Anlage
Kriegswaffenliste, Sektion V.

116. Germany, Kriegswaffenkontrollgesetz, 84a.1.

117. Ibid, 84a.2.

118. Ibid, 84.1.

119. See Federa Republic of Germany, 2003, p.23.

120. Germany, Zweite Verordnung, §85a.1 and §5a.3.

121. Germany, Kriegswaffenkontrollgesetz, §6.2-3.

(general license).'” Licenses will be recalled if,
subsequent to their granting, it emerges that the
conditions under which they have been granted
no longer apply'®, or, in the case of general li-
censes, if there is the risk that the transferred
weapons will be used in a peace-disturbing act
or violate Germany’s obligations.'* Arms deal-
ers further have to keep a register on weapons
they have exported or that are in their posses-
sion.'”

For controls to be applicable, at least one
element of the brokering operation has to be
linked to German territory. Such a linkage ex-
ists if, for example, the interested contract par-
ties meet with the broker on German territory,
or if telephone calls or faxes related to the
transfer in question are sent from or are re-
ceived in Germany.'*® Violations of the law, in-
cluding its provisions on brokering activities,
may entail a prison sentence of 1 to 5 years, and
in particularly grave cases up to 10 years.'”’

122. Ibid, §8.1. Applicants for transporting war wesp-
ons on ships sailing under German flag or in aircraft regis-
tered in Germany will, depending on the country of final
destination, usually receive a general license. See Germa-
ny, Erste Verordnung tber Allgemeine Genehmigung, 83.

123. Germany, Kriegswaffenkontrollgesetz, §7.2.

124. 1bid, §8.3.1-2. The trade in military materials not
covered by the Kriegswaffenkontrollgesetz is regulated by
the 1961 Foreign Trade Act (AuRBenwirtschaftsgesetz). As
there are no provisions on brokering in this act, it has been
excluded from this review.

125. Germany, Kriegswaffenkontrollgesetz, §12.2.

126. See Federal Republic of Germany, 2003, p.29f.

127. Germany, Kriegswaffenkontrollgesetz, §22a.1-2.
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12. The Netherlands

While not explicitly mentioned in the 1997
Arms and Ammunition Act, in practice, broker-
ing activities relating to transfers of arms cov-
ered by this act require a license.'” Weapons
falling under this law include automatic fire-
arms and therefore certain military small arms
and light weapons. Also covered is related am-
munition.'” Those wishing to engage in the
trade in such weapons must obtain a prior regis-
tration."”’ These licensing and registration re-
quirements apply to Dutch citizens resident in
The Netherlands, legal bodies and corporations
established in The Netherlands, and corpora-
tions outside Dutch territory but with their main
establishment in The Netherlands."”' Weapons
not falling under the 1997 Act are covered by
the 1963 Decree on the Export of Strategic
Goods."* The brokering of weapons falling ex-
clusively under this Decree neither requires a
license nor a prior registration. However, the
involvement by Dutch residents in financial
transactions related to transfers of strategic
goods taking place outside the EU requires a
license.'*?

Licenses for the brokering of weapons fal-
ling under the 1997 Act are assessed on the
same grounds as exports of strategic goods.'**
In practice therefore, brokering licenses are
considered by the Import and Export Licensing
Office of the Ministry of Finance while the li-
censes themselves are issued by the Ministry of
Economic Affairs. The Ministry of Foreign Af-

128. The Netherlands, Wet van 5 juli 1997. §9.1 of the
law bans the manufacture and trade of arms and ammuni-
tion without a license. See also Kingdom of the Nether-
lands, 2003, p.6.

129. The Netherlands, Wet van 5 juli 1997, 8§2.1,
Category 11.2 and §2.2, Category |1.1.

130. Information provided to the author by the Dutch
Ministry of Economics, August 2003.

131. Kingdom of The Netherlands, 2003, p.6.

132. Thelist of military goods that is covered by this
Decree reflects the Common List of Military Equipment
covered by the EU Code of Conduct on Arms Exports, and
therefore includes the therein contained military small
arms and light weapons.

133. The Netherlands, Bedluit van 24 oktober 1996.
As this Decree only applies to strategic goods, there is no
licensing requirement for financial transactions related to
transfers of small arms that are exclusively covered by the
1997 Arms and Ammunition Act (Information provided to
the author by the Dutch Ministry of Economic Affairs,
August 2003). See also Centrale Dienst voor In- en Uit-
voer, 2003, p.13.

134. Specifically, this is the 1962 Import and Export
Law and the 1963 Decree on the Export of Strategic
Goods. See Kingdom of The Netherlands, 2003, p.6.

fairs has a consultative role in the decision-
making process and, based on the criteria of the
EU Code of Conduct on Arms Export, advises
on the political expediency of the license.'*
The Import and Export Licensing Office also
assesses applications and delivers licenses for
financial operations related to the transfer of
strategic goods from one country outside the
European Community to another country out-
side the European Community."*® Generally,
applicants for a brokering transaction must pro-
vide an end-user certificate.””’” Licenses for bro-
kering and financial operations may cover spe-
cific operations (individual license), or opera-
tions to one or several destinations (global li-
cense).””® Licenses may be revoked if informa-
tion provided in the application is incorrect or if
there are serious reasons such as the threat of
war."”” Violations of Dutch legislation on arms
control may be fined and/or carry a prison sen-
tence of up to 6 years.140

135. Ibid, p.5.

136. Centrale Dienst voor In- en Uitvoer, 2003, p.13.

137. Ibid, p.8. Licenses and end-use declarations are
not required for transfers of strategic goods to Belgium
and Luxembourg. Ibid, p.1.

138. Ibid, p.15.

139. SIPRI data (www.sipri.se).

140. See Kingdom of The Netherlands, 2003, p.5.
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13. Sweden

The framework for brokering controls in
Sweden is given by the 1992 Military Equip-
ment Act and its related Military Equipment
Ordinance, both of which entered into force in
January 1993."*' Small arms covered by this
legislation include rifles and carbines designed
for combat purposes, fully automatic sub-
machine guns, light machine guns and machine
guns, hand and rifle grenades, as well as related
ammunition.'** The act stipulates that the sup-
ply, defined as the sale, transfer, offer for sale,
loan, gift or intermediation, of military equip-
ment as well as of inventions concerning mili-
tary equipment and methods for the production
of such equipment, requires a license.'* This
licensing requirement also pertains to Swedish
authorities, companies and persons who are
resident or permanently domiciled in Sweden
wishing to engage in supply activities abroad.'**
Likewise, a license is required for the supply of
controlled goods located abroad to a person or
entity located abroad.'®’

License applications are assessed by the Na-
tional Inspectorate of Strategic Products (ISP),
which regularly consults with the Ministry for
Foreign Affairs and the Ministry of Defence.
Applications for licenses for the supply of con-
trolled goods located abroad to a buyer located
abroad must include information on the appli-
cant, on the equipment in question, on the per-
son or entity making the equipment available,
on the buyer and end-user of the supplied
equipment as well as the intended supply
date.'* Insofar as equipment is exported from
Sweden, an end-user certificate is required.
This usually takes the form of an assurance by
the government of the recipient country that the
equipment will not be re-transferred without a
prior authorisation by Sweden.'"”’ Licenses are
assessed on a case-by-case basis and may be
granted for a specified period of time or until
further notice.'* Decisions of principal signifi-

141. Sweden, Military Equipment Act, and Sweden,
Military Equipment Ordinance.

142. See Sweden, List of Military Equipment for
Combat Purposes in accordance with the Military Equip-
ment Act, Categories 1-4.

143. Sweden, Military Equipment Act, 82 and 8§4.1.

144. 1bid, Section 4.2.

145. 1bid, Section 5.

146. Sweden, Military Equipment Ordinance, Sec-
tion 7.

147. Seewww.isp.se

148. Sweden, Military Equipment Act, Section 15.

cance or of otherwise special importance are
submitted to the government.'* Licenses may
only be granted for security and defence policy
reasons and provided they do not conflict with
Sweden’s foreign policy."”* Before applying for
a license for the supply of military equipment,
the defence industry may also request a non-
binding advisory opinion from the ISP on
whether a potential activity or contract would
be permitted under the Swedish arms export
controls. Such requests may either be raised and
answered verbally in the regular meetings that
take place between defence companies and the
ISP, or may take the form of a written request
for advanced notification.””' Such requests and
other decisions on license applications deemed
potentially controversial can be submitted to the
Export Control Council (ECC), which brings
together members from all political parties rep-
resented in the parliament. While decisions by
the ECC are non-binding, in practice the ISP
has not granted a license that was rejected by a
majority in the ECC."*

Licenses for the supply of military equip-
ment from Sweden may be cancelled if the li-
cense holder has disregarded relevant regula-
tions or if there are other special reasons for
such cancellation.'® Companies and persons
holding a license for supply activities have to
notify the ISP prior to submitting tenders'*”,
and are further obliged to submit regular reports
to the ISP on their marketing activities con-
ducted abroad."” License holders for the supply
of equipment from Sweden are subject to in-
spections by the ISP."*® The ISP also keeps re-
cords of all applications for brokering licenses,
which, in practice, means that all legally active
brokers are registered.'”’ Violations of the Mili-
tary Equipment Act, including the provisions
regarding the supply of equipment located
abroad to a recipient located abroad, may result
in a fine or imprisonment of not more than two

years.'*®

149. Ibid, Section l1a.

150. Ibid, Section 1.

151. Seewww.isp.se

152. Information provided by the National Inspector-
ate for Strategic Products, August 2003.

153. Sweden, Military Equipment Act, Section 16.

154. Ibid, Section 12.

155. Ibid, Section 11.1.

156. Ibid, Section 20.

157. See Kingdom of Sweden, 2003, p.6.

158. Sweden, Military Equipment Act, Section 25.
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14. United Kingdom

At present, there are no controls on arms
brokering involving transfers of weapons from
one third country to another third country in
force in the UK."”” However, the British gov-
ernment is currently finalising the adoption of
secondary legislation that will complement the
2002 Export Control Act.'® This Act stipulates
new regulations on the trade in restricted and in
controlled goods, including their acquisition or
disposal, their movement, and activities which
facilitate or are otherwise connected with the
acquisition, disposal or movement of controlled
goods.'”" Controlled goods include military
small arms and light weapons such as rifles,
carbines, revolvers, pistols, machine pistols,
machine guns and smooth-bore weapons with a
calibre of less than 20 mm, mortars, projectile
launchers and recoilless rifles with a calibre of
20 mm or more, as well as related ammuni-
tion.'” Restricted goods are defined as long-
range missiles and equipment used in torture.

In 2003, the British government published
the relevant draft orders which it intends to
adopt as implementing secondary legislation.
The final adoption of this secondary legislation
is expected for May 2004. The Draft Trade in
Controlled Goods (Control) Order foresees the
establishment of a licensing requirement for,
among other activities, the supply, delivery, ac-
quisition and disposal of controlled goods that
will or may result in the removal of these goods
from one third country to another third coun-
try.'® This licensing requirement explicitly
covers the activities of arranging or negotiating
contracts involving the transfer of controlled
goods abroad'® and it applies to any person act-
ing within the United Kingdom.'®® Explicitly
excluded from this licensing requirement for

159. One exception relates to anti-personnel land-
mines and the ban on assisting, encouraging or inducing
other persons to participate in the acquisition or transfer of
anti-personnel landmines, as well as on making arrange-
ments for transfers or contracts on transfers of anti-
personnel landmines. See United Kingdom, Landmine Act
1998, 8§2.1-8. This ban covers such activities within the
United Kingdom as well as abroad. Ibid, §3.1-6.

160. United Kingdom, Export Control Act.

161. Ibid, 84.2.a-C.

162. United Kingdom, Schedule 1 to the Export of
Goods (Control) Order 1994, as amended on 13 August
2002, p. 8. The schedule has not yet entered into force.

163. United Kingdom, Draft Trade in Controlled
Goods (Control) Order, §3.2-3 and 4.1-3.

164. Ibid, 84-2.a-b.

165. Ibid, 81.3.

controlled goods are related brokering activities
such as transportation, financing and insurance
services.'®® The Draft Control Order does not
foresee controls on arms brokers operating from
abroad. However, the Draft Embargoed Desti-
nation (Sanctions) Order will, if adopted in its
present form, ban the supply or delivery, as
well as agreements or any act calculated to
promote the supply or delivery, of controlled
goods to embargoed destinations or end-users.
This ban would extend to any United Kingdom
person, irrespective of whether that person acts
in or outside the United Kingdom.'®’ Extraterri-
torial brokering controls will therefore exist
with respect to UN, EU, OSCE and national
embargoes.'®®

In contrast to controls on controlled goods,
brokering controls regarding restricted goods
will be more extensive. Brokering of restricted
goods will generally be prohibited, including
the provision or arrangement of transport and
the provision of financial and insurance ser-
vices related to transfers of restricted goods. Ir-
respective of the destination of restricted goods,
this prohibition will apply to activities of UK
persons anywhere in the world.

166. Ibid, 84.5.a-d.

167. United Kingdom, Draft [Embargoed Destina-
tion] (Sanctions) Order, §3.2 and 83.4. See aso United
Kingdom, 2003, p.3.

168. United Kingdom, Consultation Document on
Draft Orders, p.28.
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15. Conclusion

As this study sought to demonstrate, gov-
ernments are increasingly accepting the need
for national controls on arms brokering so as to
contribute to the combat against illicit or other-
wise undesirable arms transfers. Ideally, there
would have emerged consensus on a uniform
approach based on the registration of arms bro-
kers, the licensing of brokering and brokering-
related activities, and the establishment of ex-
traterritorial jurisdiction to punish those found
having violated national or international law
and arms embargoes. Regrettably, differences
in national arms control systems and legal tradi-
tions have prevented the emergence of a com-
mon comprehensive approach to brokering con-
trol.

This is certainly not to say that governments
therefore should not continue to strive for high
common standards. Rather, when deciding on
which elements of brokering controls to include
in their legislation, governments should bear in
mind in how far their different national ap-
proaches will allow unscrupulous brokers to
continue exploiting the lack of consistent na-
tional, regional and international controls. In
short, effective responses to the problem of un-
desirable arms brokering are still being con-
structed, and much more effort is necessary to
put an end to the phenomenon of undesirable
arms brokering. This in turn will be an essential
element for broader efforts to limit and put an
end to the grave human suffering associated
with undesirable arms transfers and weapons
misuse.
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cence visée a l'article 10 de la loi du 5 aodt

1991 relative a l'importation, a l'exportation,

au transit et a la lutte contre le trafic d'ar-
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servir spécialement a un usage militaire ou

de maintien de l'ordre et de la technologie y

afférente,
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aout 1991 relative a l'importation, a I'expor-
tation et au transit d'armes, de munitions et
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usage militaire et de la technologie y affeé-
rente,
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royal du 8 mars 1993 réglementant l'importa-

tion, l'exportation et le transit d'armes, de muni-
tions et de matériel devant servir spécialement

a un usage militaire et de la technologie y affé-

rente, publi¢ au moniteur belge du 7 juillet

2003.
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fié par Loi 2001-1062 du 15 novembre 2001,
Loi 92-1336 du 16 décembre 1992, Loi 77-7 du
3 janvier 1977, Ordonnance 58-917 du 7 octo-
bre 1958 et Décret 48-1986 du 9 décembre
1948.

Décret n° 95-589 du 6 mai 1995 relatif a
I'application du décret du 18 avril 1939 fixant le
régime des matériels de guerre, armes et muni-
tions, publié au J.O. n° 108 du 7 mai 1995 et
modifié par Décret 2002-933 du 13 juin 2002,
Décret 2002-23 du 3 janvier 2002, Décret 2000-
376 du 28 avril 2000, Décret 98-1148 du 16 dé-
cembre 1998 et Décret 96-831 du 20 septem-
bre 1996.

Arrété du 15 janvier 2003 portant création
d'un traitement automatisé d'informations nomi-
natives relatif a la gestion par la délégation aux
affaires stratégiques des autorisations de fabri-
cation, de commerce et de courtage d'armes,
de munitions et de matériels de guerre, publié
au J.O. n° 29 du 4 février 2003.

Arrété du 2 octobre 1992 relatif a la procé-
dure d'importation et d'exportation des maté-
riels de guerre, armes et munitions et des maté-
riels assimilés, publié au J.O. n° 232 du 6 octo-
bre 1992 et modifié par Arrété 2002-03-28, Ar-
rété 2000-08-25 et Arrété 1999-12-20.

Germany

Kriegswaffenkontrollgesetz vom 20. April
1961 (KrWaffKontrG), BGBI | 1961, 444, last
amended by §3 Gesetz vom 11.10.2002, |
3970.

Erste Verordnung (liber Allgemeine Geneh-
migung nach dem Gesetz (ber die Kontrolle
von Kriegswaffen vom 30. Juli 1961, Bundes-
anzeiger Nr. 150 vom 8.8.1961, last amended
by Verordnung vom 8. Januar 1998, BGBI. |
S.59.

Zweite Verordnung zur Durchfiihrung des
Gesetzes (ber die Kontrolle von Kriegswaffen
vom 1 Juni 1961, BGBI | 649, last amended by
§ 18 Gesetz vom 21.12.1992, | 2150.

ltaly

Legge 09/07/1990 n° 185 Nuove norme sul
controllo dell’esportazione, importazione e tran-
sito dei materiali di armamento, Gazz. Uff. 14
luglio, n. 163.

The Netherlands

Wet van 5 juli 1997, houdende regels inzake
het vervaardigen, verhandelen, vervoeren,
voorhanden hebben, dragen enz. van wapens
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en munitie, Staatsblad van het Koninkrijk der
Nederlanden, Jaargang 1997, n° 292.

Besluit van 24 oktober 1996, houdende re-
gelen inzake het financieel verkeer strategische
goederen, Staatsblad van het Koninkrijk der
Nederlanden, Jaargang 1996, n° 552.

Sweden

Military Equipment Act 1992:1300, last
amended by Law 2000:1248.

Military Equipment Ordinance 1992:1303,
last amended by Law 2001:506.

United Kingdom

Export Control Act 2002, 2002, Chapter 28.

Draft Trade in Controlled Goods (Control)
Order, draft of an Order to be made under sec-
tions 4, 5 and 7 of the Export Control Act 2002,
UK Department of Trade & Industry, 2003.

Draft [Embargoed Destination] (Sanctions)
Order, draft of an Order to be made under sec-
tions 4, 5 and 7 of the Export Control Act 2002,
UK Department of Trade & Industry, 2003.

Schedule 1 to the Export of Goods (Control)
Order 1994 (EG(C)O 1994), as amended 13
August 2002 (Not yet in force).

Consultation Document on Draft Orders to
be made under the Export Control Act 2002, UK
Department of Trade & Industry, 2003.
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Appendix

EU COUNCIL COMMON POSITION
2003/468/CFSP of 23 June 2003 on the
control of arms brokering

THE COUNCIL OF THE EUROPEAN UN-
ION,

Having regard to the Treaty on the European
Union, and in particular Article 15 thereof,

Whereas:

(1)In implementing the European Union Code
of Conduct on Arms Exports Member States
have agreed to address the problem of con-
trol of arms brokering.

(2)Member States have continued and deep-
ened their discussions on arms trafficking
and brokering activities and have reached
agreement on a set of provisions for control-
ling these activities through national legisla-
tion, as set out below.

(3)Most Member States already have in place
or are in the process of adopting national
legislation on the subject.

(4)In the Fourth Annual Report according to
Operative Provision 8 of the European Un-
ion Code of Conduct on Arms Exports
Member States have agreed to continue de-
liberations in the area of arms brokering on
the basis of the guidelines already approved,
with a view to adopting a Common Position
on the subject.

(5)In the Wassenaar Arrangement Participating
States agreed on a Statement of Understand-
ing to consider the adoption of national
measures regulating arms brokering activi-
ties.

(6) The United Nations Programme of Action
on Small Arms and Light Weapons (SALW)
commits States to develop adequate national
legislation or administrative procedures to
regulate small arms and light weapons bro-
kering activities, and undertake further steps
to enhance international cooperation in pre-
venting, combating and eradicating illicit
brokering of small arms and light weapons.

(7) The United Nations Protocol against the il-
licit manufacturing of and trafficking in fire-
arms, their parts and components and am-
munition, supplementing the United Nations
Convention against transnational organised

crime requires States Parties to establish a
system for regulating the activities of those
who engage in brokering,

HAS ADOPTED THIS COMMON POSI-
TION:

Article 1

1. The objective of this Common Position is to
control arms brokering in order to avoid cir-
cumvention of UN, EU or OSCE embargoes
on arms exports, as well as of the Criteria set
out in the European Union Code of Conduct
on Arms Exports.

2. In order to achieve this objective, Member
States will ensure that their existing or future
national legislation on arms brokering is in
conformity with the provisions set out be-
low.

Article 2

1. Member States will take all the necessary
measures to control brokering activities tak-
ing place within their territory. Member
States are also encouraged to consider con-
trolling brokering activities outside of their
territory carried out by brokers of their na-
tionality resident or established in their terri-

tory.

2. Member States will also establish a clear le-
gal framework for lawful brokering activi-
ties.

3. For the purposes of paragraph 1, brokering
activities are activities of persons and enti-
ties:

— negotiating or arranging transactions that
may involve the transfer of items on the EU
Common List of military equipment from a
third country to any other third country;

or

— who buy, sell or arrange the transfer of
such items that are in their ownership from a
third country to any other third country.

This paragraph shall not preclude a Member
State from defining brokering activities in its
national legislation to include cases where such
items are exported from its own territory or
from the territory of another Member State.

Article 3

1. For brokering activities, a licence or written
authorisation should be obtained from the
competent authorities of the Member State
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where these activities take place, and, where Article 7
required by national legislation, where the
broker is resident or established. Member
States will assess applications for a licence
or written authorisation for specific broker- Article 8
ing transactions against the provisions of the
European Union Code of Conduct on Arms
Exports.

This Common Position shall take effect on
the date of its adoption.

This Common Position shall be published in
the Official Journal of the European Union.

D tB Is, 2 2003.
2. Member States should keep records for a one at Brussels, 23 June 2003

minimum of 10 years of all persons and enti-

ties which have obtained a licence under the For the Council

terms of paragraph 1. The President
) G. PAPANDREO
Article 4

1. Member States may also require brokers to
obtain a written authorisation to act as bro-
kers, as well as establish a register of arms
brokers. Registration or authorisation to act
as a broker would in any case not replace the
requirement to obtain the necessary licence
or written authorisation for each transaction.

2. When assessing any applications for written
authorisations to act as brokers, or for regis-
tration, Member States could take account,
inter alia, of any records of past involve-
ment in illicit activities by the applicant.

Article 5

1. Member States will establish a system for
exchange of information on brokering activi-
ties among themselves as well as with third
States, as appropriate. A specific arrange-
ment for such exchange of information will
be established. This arrangement will take
particular account of the case where several
Member States are involved in the control of
the same brokering transaction(s).

2. Information will be exchanged, inter alia, in
the following areas:

— legislation,
— registered brokers (if applicable),
— records of brokers,

— denials of registering applications (if ap-
plicable) and licensing applications.

Article 6

Each Member State will establish adequate
sanctions, including criminal sanctions, in order
to ensure that controls on arms brokering are
effectively enforced.



